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PLANNING A NORTH DAKOTA ESTATE
THOMAS

A.

WENTZ*

There is perhaps no area of the law about which
more has been written in recent years than the area
of estate planning. This interest by legal writers
is understandablebecause estate planning has become
a technical field, largely due to our complex death
tax laws.
It is also explained by the .interest of the
average practitioner in this area of the law due to
the frequency with which it is encountered.
This Article is not intended-to cover any new material
in the field of estate planning or to offer any ideas
as to substantive tax or property law that have not
already been discussed in the voluminous material
Rather, it is intended to
available in this area.
review a number of basic estate planning principles
by presenting the step by step development of a
The probhypothetical North Dakota estate plan.
lems of the mythical client have been kept as simple
as possible and, it is believed, are problems common
In addition, a
to many North Dakota clients.
primary purpose of this Article is to describe the
lawyer's principal procedural steps in developing an
estate plan, from the initial conference to submission
of the statement for his services.
On the morning of September 10, 1963, Attorney Paul
Worthing was visited in his offices by Henry Olson, a local
resident Worthing had represented on a number of prior
Mr. Olson.had requested the appointment for the
occasions.
purpose of discussing a will.
Olson disclosed that the recent accidental death of his
brother had reminded him that he did not have a will. Having
been satisfied with Worthing's services on his behalf in the
past, he had decided to have Worthing prepare his will.
Attorney Worthing began the conference by explaining to
his client that before actually preparing the will it would be
necessary for him to have a considerable amount of detailed
*LL. B., Harvard Law School (1960); associated with Pringle, Herigstad,
Meschke, Loder, Mahoney and Purdy, Minot, North Dakota.
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information concerning Olson's family and financial situation.
After assuring Olson that all such information would be held
in strict confidence, Worthing briefly set forth the reasons
why such information was necessary to insure that Olson's
wishes as to the disposition of his property would be carried
out in the most efficient manner and at the least possible
expense to his family.
Olson indicated that he appreciated
the need for disclosing such information and that he would
see that all information requested was supplied to Worthing.
Worthing explained briefly the work that would be necessary to complete Olson's estate plan properly.
Worthing
stated that after the required financial and family information
had been obtained, he would analyze this information and
make specific recommendations to the Olsons.
When the
Olsons had made the necessary estate planning decisions,
Worthing would then prepare the instruments needed to carry
out those decisions. Worthing also explained that the charge
for his services would be determined on the basis of his
standard hourly rate.
He added that he would expect that
the final estate plan would substantially reduce the potential
death taxes payable by Olson's estate while still carrying out
Olson's wishes as to the disposition of his property.
Olson
indicated that this was all agreeable to him and that he wished
to go ahead with the estate planning work.
Worthing then suggested that they begin to assemble the
information that would be necessary to enable him to offer
specific recommendations to Olson as to his estate plan.
Following a mimeographed estate planning questionnaire used
by his office, Worthing recorded the following information
concerning Olson's family and property:
A.

Family:

1.
2.
3.
4.
5.
6.

Henry C. Olson, 46 years of age.
Clara A. Olson, wife, 44 years of age.
Richard Olson, son, 21 years of age.
Ruth Olson, daughter, 17 years of age.
Helen Olson, daughter, 15 years of age.
Mark Olson, son, 10 years of age.

All members of the family are in good health and
all the children, except Richard who is a college
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student, reside at home.
Mr. Olson desires that all
of the children have the opportunity to attend college.
He also wants the children to share equally in his
estate.
Mr. Olson has full confidence in the management ability of his wife and desires that she have
the use of all his property during her lifetime.
Mr. Olson stated that there were no other relatives
outside of his immediate family that were dependent
on him or that he desired to have considered in his
estate plan.
When questioned as to charitable
interests, Mr. Olson indicated that he and his wife
wished to make a small bequest to their church, the
Thompson Methodist Church, effective upon the
survivor's death.

B. Assets and Liabilities:
1. Residence. Mr. Olson's residence is located in
the Village of Thompson, Ward County.
The property was acquired in 1951 at a cost of $15,000.00. The
purchase price was paid over a 3-year period from
Mr. Olson's savings and farm income.'
Mr. Olson
believes the property to be held with Mrs. Olson as
joint tenants.
His estimate of present value
is ............................................................
$ 15,000.
2.

Other Real Estate:
a) 640 acres farm land with full set of buildings.
Acquired in 1945 at cost of $16,000.00.
The
purchase price was paid from Olson's funds
over the five succeeding years and the payments in any one year did not exceed
$5,000.00.2
Olson believes the property is

1. Worthing requested information as to the source of funds used in
the acquisition of Olson's joint tenancy property in order to determine
the portion of the property that would be includible in each estate for
death tax purposes. For federal estate tax purposes, the value of joint
property is includible in the decedent's gross estate except to the extent proven to be attributable to contributions by the survivor. Int. Rev.
Code of 1954, § 2040. North Dakota adopted the federal approach in 1961
(N. D. Cent. Code § 57-37-06, S.L. 1961. ch. 354, sec. 1), but with one apparent exception. In the case of husband and wife, the survivor is presumed to have contributed equally to the acquisition of the property. It
is not clear whether this provision was merely intended to place the burden
of proof on the Tax Commissioner, or to make North Dakta law differ
from the federal law on this point by taxing to each spouse one-half of
joint tenancy property acquired by funds earned during marriage even
where the funds were earned solely by the husband. In other words, did
the Legislature intend to recognize a community property type approach
to the taxation of joint tenancies between husband and wife? If so, it
would appear -proper to treat such property as fully taxable for federal
purposes and only one-half taxable for North Dakota purposes.
2. It is also believed good practice to determine whether the client
has filed all necessary federal gift tax returns with respect to the creation
of joint tenancies, and Worthing recorded the information necessary to
this determination.
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held in joint tenancy with Mrs. Olson. Estimated present value is ............................ $45,000.
b)

160 acres farm land.
Acquired in 1948 at
cost of $5,600.00.
The purchase price was
paid in cash from Mr. Olson's own funds.
He believes the property is held in joint
tenancy with Mrs. Olson.
Estimated present
value is ............................................................
$8,500.

c)

160 acres farm land. Acquired in 1953 at cost
of $6,500.00.
The purchase price was paid
over a 2-year period from Mr. Olson's own
funds.
He believes the property is held in
joint tenancy with Mrs. Olson.
Estimated
present value is ............................................
$9,500.

d)

200 acres farm land. Acquired in 1956 at cost
of $10,000.00.
The purchase price was paid
in cash from Mr. Olson's own funds.
He
believes the property is held in joint tenancy
with Mrs. Olson.
Estimated present value
is ........................................................................
$16,000.

3.

Tangible Personal Belongings.
Mr. Olson owns
a 1962 automobile which is registered in his own
name, and the usual household belongings.
Mr.
Olson stated there were no items of their personal
belongings which he desired to have specifically
mentioned in his will. His estimate of the present
value of these item s is .......................................
$3,000.

4.

Other Tangible Property:

5.

a)

Full line of farm machinery.
Mr. Olson
regards this as his own property.
It was
purchased in his sole name and is also
assessed for personal property tax purposes
in his sole name. His estimate of the present
value is ............................................................
$18,000.

b)

Approximately 75 head of range cattle.
Mr.
Olson likewise regards the cattle as his own
property.
The brand is registered in his sole
name and the cattle are also assessed for
personal property taxes in Mr. Olson's name.
His estimate of their present value is _. $15,000.

Life Insurance. Mr. Olson owns two policies of
insurance on his life.
A $5,000 New York Life
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Insurance Company 20-payment life policy and a
$10,000 Equitable Life Assurance Society 20-payment life policy.
Both of these policies are paid
up.
He believes that the primary beneficiary
He
for the proceeds of both policies is his wife.
believes that his children are named as the
He estimates that the
contingent beneficiaries.
present cash values of the policies are about
$3,800 and $6,000 respectively 3 ........... .. ... ... . $15,000.
6.

Mr. Olson owns no corporate securities,
Stocks.
but has accumulated various co-operative stock
He
credits in local farm elevator co-operatives.
estimates their value in the event of his death
at ................................................................................ $1,000.

7.

Bank Accounts:
a)

Checking account with Northern
Bank of Thompson. Joint with wife

National
$2,000.

....

b)

Savings account with Thompson Federal
Joint with
Savings & Loan Association.
w ife ............................................................. $10.000.

c)

Time savings certificates with Northern
Joint with
National Bank of Thompson.
w ife ................................................................ $5,000.

8.

Mr. Olson acquired a number of U. S.Bonds.
He
Savings Bonds (Series E) during the 1940's.
states that all of these bonds are held jointly with
his wife. Their present value is ............... $2,500.

9.

Other Property. Mr. Olson stated that neither
he nor his wife own any additional property not
indicated in the above list.

10. Inheritance. Mr. Olson stated that neither he
nor his wife expect an inheritance of any
significance.
11. Liabilities.

None, except for current bills.

12. Location of valuables. Mr. Olson states that all
his valuable papers are kept in a safe deposit box
3.

Worthing

requested

information

as

to

cash

values

would be the amount reportable for gift tax purposes if
the policies were transferred by Mr. Olson.

since

this

the ownership of
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box is registered in his sole name.
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Worthing concluded this initial conference by requesting
Olson to furnish him with the abstracts covering all his real
estate and the two insurance policies. Worthing then
arranged for both Mr. and Mrs. Olson to come to his office
on the next Tuesday when he would present his analysis and
recommendations.
During the following week, Worthing checked the abstracts
against the information furnished by Olson with respect to
his real estate holdings. He noted the exact legal descriptions
and the apparent record ownership for his file notes. It was
Worthing's belief that such an examination was an essential
preliminary step to a proper tax analysis and the drafting
of instruments.
It had been his experience that it was not
good practice to rely on the client's understanding of how his
real estate was owned.
In this case, Olson had been quite
definite that all his real estate was held with his wife as joint
tenants.
However, Worthing's examination disclosed that the
title to the quarter of land acquired in 1948 stood in Olson's
sole name. Worthing also noted that Olson's name appeared
as H. C. Olson on two of the abstracts.
The examination of the life insurance policies likewise
disclosed that the $5,000 New York Life policy which had been
purchased prior to Olson's marriage showed his mother as
the primary beneficiary.
Worthing was now satisfied that he had sufficiently
reliable information as to Mr. and Mrs. Olson's property and
proceeded to summarize this information for his file as
follows:
Probate Property:
160 acres farm land
Machinery
Cattle
Co-operative stock credits
Tangible personal property

$ 8,500
18,000
15,000
1,000
3,000 $ 45,500
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Non-Probate Property:
Residence
1000 acres farm land & buildings
Bank accounts
U. S. Savings Bonds
Life insurance
Total estimated gross estate

$15,000
70,500
17,000
2,500
15,000

401

$120,000
$165,5004

Worthing now noted in his file his analysis of the tax and
property law problems involved in this estate.
The matters
considered by him and his conclusions were:
Separate Estate for Wife - By Gifts and Severance of
Joint Tenancies. Worthing noted that there would be definite
tax advantages to the creation of a separate taxable estate
in Mrs. Olson.
The transfer of assets from Mr. Olson's taxable estate to that of his wife would prevent the "loss" of the
$60,000 federal estate tax exemption available to Mrs. Olson's
estate in the event she were to predecease her husband.5
Also, if Mr. Olson were to die first, such a transfer would
result in deferring a substantial amount of death taxes to the
subsequent death of Mrs. Olson. 6
Further, the transfer of
income producing property to Mrs. Olson might be advantageous for North Dakota income tax purposes.7
4. Worthing's summary assumes that all of the property is includible in
Mr. Olson's estate for federal estate tax purposes. For North Dakota
Estate Tax purposes, the result, of course, would be different. The life
insurance would not be taxable. N. D. Cent. Code § 57-37-02. Also, it is
possible that one-half of the joint tenancy property could be treated as
includible in Mr. Olson's gross estate for North Dakota purposes. See
discussion in Note 1, supra.
5. Since every person's estate is granted a $60,000 federal estate tax
exemption, a married couple together may pass $120,000 to the next generation free of federal estate tax. However, if all of the property is owned
by the husband and the wife dies first, only one $60,000 exemption will
be available. Therefore, it is advisable that at least $60,000 be transferred
from the husband's taxable estate to that of the wife if full use of both
estate tax exemptions is to be guaranteed. (Of course, the exempt property in the first estate must either pass directly to the next generation
or the interest granted the surviving spouse in the property must be limited
so that it will not be taxable at her subsequent death.)
6. In effect such a transfer has the same result as an increased
marital deduction. The substantial benefits to be derived from so deferring the tax are considered below in discussion of the marital deduction.
7.
Since the joint return of husband and wife does not qualify for a
special reduced rate as is the case for federal purposes, it is advantageous
if the income can be divided between husband and wife on separate state
returns and the effects of the graduated tax rates thereby avoided. In the
case of the Olsons, to the extent that the transfer is accomplished by
severance of the joint tenancies, there would not be a state income tax
advantage since one-half of the income fiom joint tenancy property is
already properly reportable by Mrs. Olson in her separate state return.
However, the transfer of other income producing property would have
such an advantage.
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Worthing next considered the assets that might be
transferred into Mrs. Olson's sole name and gave particular
attention to the federal gift tax consequences that the transfer
of each asset would occasion.
In reviewing Olson's real
estate holdings, Worthing noted that a large part was held
by the couple as joint tenants and had been acquired prior
to January 1, 1955.1
Therefore, as to such real estate,
Olson had made a gift of an undivided one-half interest to his
wife at the time it was paid for.9
Hence, there would be
no gift tax consequence if the joint tenancies were severed
and replaced by a tenancy in common. 10
He noted that the
same would be true in the case of the joint savings accounts
and time savings certificates."
There would, of course, be
the desired federal estate tax consequence of removing the
one-half interest in this real estate and the joint bank accounts
from Olson's taxable estate and placing it in Mrs. Olson's
taxable estate. 12 Worthing made a note in his file to recommend that all joint tenancy real estate acquired prior to
January 1, 1955, be placed in tenancy in common and that
the joint savings account and certificates be divided and
reissued.
This would remove $40,750 from Olson's taxable
estate for federal estate tax purposes and would increase his
wife's taxable estate by the same amount.
Because of
Olson's complete confidence in his wife, Worthing was certain
there would be no objection to this recommendation.
8.
The effective date of the gift tax provisions of the 1954 Code. Int.
Rev. Code of 1954 § 7851 (a)
(2)
(B).
9.
Treas. Reg. 108, § 86.2. The current gift tax regulations on this
point provide: "If A with his own funds purchases property and has the
title conveyed to himself and B as joint owners, with right of survivorship . . . but which rights may be defeated by either party severing his
interest, there is a gift to B in the amount of half of the value of the
property..."
Treas. Reg. § 25.2511-1 (h)
(5)
(1958). However, the creation
of a joint tenancy between husband and wife with respect to real estate
after December 31, 1954, is not treated as a gift unless so elected by the
donor on a timely filed gift tax return. Int. Rev. Code of 1954, § 2515.
10.
Treas. Reg. § 25.2515-4 (1954).
11.
This would be true only if the banks involved require the signature
of both joint tenants for withdrawals. Where one of the joint tenants may
withdraw without the other's signature, there is no gift on the creation of
the account because there is no complete, irrevocable transfer. Treas. Reg.
25.2511 (h)
(4)
(1958). Consequently, there would be a gift in such cases
when the account is divided.
12.
Treas. Reg. § 20.2040-1 (b)
(1954). 2 MERTEN'S LAW OF FEDERAL
GIFT AND ESTATE TAXATION, § 14.06, p. 111 (1959), If Mr. Olson's death
were to occur within three years, it is not clear whether the entire value
of the real estate could be included in his estate as a transfer in contemplation of death. In Sullivan's Estate v. Conmissioner, 175 F.2d 657 (9th
Cir. 1949), it was held that only one-half of joint tenancy property transferred to a tenancy in
common was includible in the decedent's gross
estate even though the transfer was in contemplation of death. But the
opposite conclusion was reached in Harris v. United States, 193 F. Supp.
736 (D. Neb. 1961).
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Worthing also made a file note to recommend that Olson
consider making gifts of other assets to his wife to eventually
bring her taxable estate to the area of $60,000.13
By using
the annual $3,000 exclusion 1 4 and the marital deduction 5
provisions of the federal gift tax laws, Olson could transfer
property of a value of $6,000 each year to his wife while at
the same time keeping his $30,000 lifetime exemption intact
and available to apply against possible future gifts to his
children.
Worthing decided to suggest the possibility of
placing the balance of the real estate into tenancy in common
in annual intervals.
He also felt that it would be advisable
to consider a gift of the life insurance policies to Mrs. Olson.'"
Marital Deduction. The situations in which it is inadvisable from a tax standpoint to use the maximum federal
estate tax marital deduction arise only infrequently, and
Worthing perceived nothing in Olson's situation requiring such
a recommendation.
Even assuming that Mrs. Olson's taxable estate was substantially increased as discussed above,
Worthing nevertheless believed it highly advisable that
Olson's will be drawn so as to take advantage of the maximum
marital deduction.
It is true, of course, that use of the maximum marital
deduction where the wife has an estate of her own will increase
the combined federal estate taxes.
This is so because the
addition of the marital deduction property to the wife's own
property will push her taxable estate into a higher federal
estate tax bracket.
Thus, a portion of the combined estate
will be taxable in a higher bracket than would have been the
case if the full marital deduction had not been used and that
portion had been taxed in the husband's estate. Therefore,
because of the graduated federal estate tax rates, it is
desirable that the amount of property subjected to tax in each
13.
Perhaps the ideal situation for federal estate tax purposes is for
the combined estate to 'be divided equally between husband and wife. In
such case, assuming the survivor's taxable estate is not increased by
property received from the decedent, the combined estate will be taxed
at the lowest possible death tax rates.
14.
Int. Rev. Code of 1954, § 2503 (b).
15.
Ibid., § 2523.
16.
It is felt that life insurance is often the most suitable asset for
an inter vivos gift. This is because the gift is effective to remove the

full face value of the insurance from the gross estate, while the donor's

gift tax liability is determined from the much lower terminal reserve value
of the policy. However, since in North Dakota the first
$25,000 of insurance

is not subject to the estate tax, a gift of insurance may not reduce the
donor's gross estate for North Dakota purposes.
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estate be relatively equal in order to avoid the high estate
tax brackets.
Another and perhaps conflicting consideration is the
potential saving to be realized by using the marital deduction
to defer payment of federal estate taxes.
Thus, by using
the marital deduction in the estate plan of the first spouse to
die, the estate taxes payable will be very significantly reduced
(by deferring the taxation of the marital deduction property
until the death of the surviving spouse).
During the period
the spouse survives, the amount of tax deferred will be producing income which would have been lost to the family if it
had been paid as taxes. Also, the surviving spouse will have
the opportunity to reduce her taxable estate by consuming
the property or by making gifts during such period.
Therefore, in making a decision as to the use of the marital
deduction, the potential gains from deferring the tax must be
balanced against the desirability of equalizing the taxable
estates for federal estate tax purposes.
It appears clear
that if the spouse survives for any appreciable period the
benefits of deferring the tax will usually outweigh the advantages of having the joint estates taxed in the same relative
estate tax bracket.
Therefore, it was Worthing's opinion that it was advisable
to recommend against use of the maximum marital deduction
only if the wife's own estate was equal to or exceeded that of
her husband, or where the age or health of the wife indicated
that it would be unlikely for her to survive for a sufficient
length of time to realize the benefits of deferring the tax.
The risk of death in a common accident can be largely overcome by provisions in the husband's will reducing the marital
deduction gift to the amount necessary to equalize the couple's
17
taxable estates if the wife does not survive for six months.
It is also possible to leave the decision as to the use of the
marital deduction open until the time of the husband's death
by providing in his will that the wife may disclaim all or any
portion of the marital deduction gift within six months of the
husband's death.' s
17. Such a clause is included in Article XI C of Mr, Olson's will, infra.
The six month limitation is necessary, of course, to comply with the terminable interest rule. Int. Rev. Code of 1954, § 2056 (b) (3).
18. This is not intended to indicate that a beneficiary may not dis-
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Taking account of Mrs. Olson's age and health and of the
fact that her taxable estate would be relatively small in
comparison to her husband's, Worthing concluded that he
would recommend use of the maximum marital deduction in
Because of Mr. Olson's confidence in his
Mr. Olson's will.
wife, Worthing also felt that the marital deduction property
should pass outright to Mrs. Olson rather than in trust. 19
In
The Residuary Trust - Avoiding the Second Tax.
Worthing's opinion, the single most important tax decision
to be made in developing the Olson's estate plan was the
determination of how to handle Olson's property not needed
for the maximum marital deduction so as to insure that this
property would not again be subject to death taxes at Mrs.
Worthing felt it essential that this
Olson's subsequent death.
second tax be avoided as it would cost the Olson family many
On the
thousands of dollars in unnecessary death taxes.
his
wife
to
he
wished
that
other hand, Olson had indicated
she
as
such
period
during
estate
his
entire
use
of
have the
Therefore, Worthing felt that this situation
survived him.
required a workable device that would achieve the tax
objective of avoiding taxation of the property at Mrs. Olson's
subsequent death while still giving her the use of the property
during her lifetime.
In Worthing's opinion the only device that would adequately meet these requirements would be a residuary trust.
By providing in Olson's will that the property not required
for the maximum marital deduction be held in a residuary
trust for the benefit of Mrs. Olson, both the tax and none tax
The property in
objectives of the Olsons could be achieved.
the residuary trust would not be subject to death taxes at the
time of Mrs. Olson's death and could be made available, as
a practical matter, to Mrs. Olson for her use during her
claim an interest under a will without authority in the will. However.
the validity of a partial disclaimer and the disposition of the disclaimed
interest under North Dakota law are not clear and the will should cover
these points. An example of such a clause is set forth in Mr. Olson's will
in-Article IX B, infra.
Prior to 1961 there apparently was a very significant tax advantage
19.
since property subject only to a
to the use of a marital ddduction trust
power of anpointment was not includible in the gross estate of the donee
for North Dakota Estate Tax purposes. N. D. Cent. Code § 57-37-07. Thus,
prior to 1961 it would appear that property placed in a marital deduction
trust
was not taxable by North Dakota at the husband's death nor at the
subsequent death of the wife. This section was amended in 1961 to conform to the federal rule. S. L. 1961, ch. 355.
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lifetime.
If necessary, Mrs. Olson could serve as sole trustee
of this trust, although this would require that her right to use
20
the principal of the trust be limited.
Worthing concluded to recommend to the Olsons that the
residuary trust device be used in Olson's will.
He also noted
that this same residuary trust device should be used in Mrs.
Olson's will to provide for the possibility that she would
predecease her husband.
In such an event, the property
transferred to her estate as recommended above would be
made available to Mr. Olson for his use during his lifetime,
but would not be subject to tax at his death.
Tax Analysis.
Using a mimeographed worksheet,
Worthing now prepared an estimate of potential death taxes
and expenses for use in conferring with the Olsons.
He
decided to compute the potential taxes and expenses applicable to their present situation as well as those that would
apply if the above tax planning suggestions were adopted by
the Olsons. 21
Worthing's tax and expense computations are
summarized below: 22
A.

1.
2.
3.
4.

Estimated Taxes and Expenses If Husband
Dies First:
Present
Suggested
Plan
Plan
Death taxes payable by
husband's estate
4,193
1,627
Death taxes payable by
wife's estate
17,245
7,172
Estimated costs in
husband's estate
8,000
5,500
Estimated costs in
wife's estate
6,500
5,500
Total

35,938

19,299

20. The provisions governing distribution of trust income and principal
must be carefully drawn to avoid undesirable income or estate tax consequences. No attempt has been made in this article to spell out the possible
combinations of powers and trustees that may be safely used. Sections
687 (c) and 2041 (b) of the 1954 Code set forth the principal guide lines
to be observed in this regard.
21. That is, severance of joint tenancies, gift of $6,000 to Mrs. Olson, use
of maximum marital deduction and residuary trusts.
22. For reasons of space neither the actual computations nor the many
assumptions implicit therein are set forth.
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B.

Estimated Taxes
Dies First:

1. Death taxes payable by
Wife's estate
2. Death taxes payable by
Husband's estate
3. Estimated costs in
wife's estate
4. Estimated costs in
husband's estate
Total

and

Expenses

-026,221
-0-

If

Wife

510
10,807
2,000

8,000

5,500

34,221

18,817

Liquidity. Worthing noted from his estimate of the
potential death taxes and expenses that Mr. Olson's present
liquid assets would probably be sufficient to cover these items.
However, he felt that it would be desirable to discuss this
matter with Olson and consider whether he felt it advisable
to make arrangements during his life time to increase the
liquid funds available to his estate.
Other Matters Considered. Worthing also recorded in
his file notes a number of other estate planning decisions that
would have to be made by the Olsons.
These included the
selection of fiduciaries and a guardian for their minor children.
The manner in which the Olsons' children were to receive
the property after the death of both Mr. and Mrs. Olson would
also have to be considered.
Worthing also made a note that
the beneficiary designations on the insurance policies should
be reviewed, especially the designation of Olson's mother as
the primary beneficiary on the $5,000 policy.

On the following Tuesday morning, Mr. and Mrs. Olson
came to Worthing's office at the appointed time for their
conference.
Worthing began by reviewing in detail the
information he had accumulated as to their financial and
family affairs.
The Olsons stated that this information was
accurate to the best of their knowledge.
Following the notes he had made while analyzing the
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Olsons' estate planning questionnaire, Worthing proceeded to
explain his analysis and recommendations.
He stated that
it was his opinion that the entire estate would be considered
Mr. Olson's property for federal estate tax purposes notwithstanding that a majority of the assets were held in joint
tenancy.2 3
He then explained the advantages he believed
would be derived from severing the joint tenancies and
creating a separate taxable estate in Mrs. Olson. He cautioned that the creation of a separate taxable estate in Mrs. Olson
must also be considered from the viewpoint of potential federal
gift tax liability, and set forth in detail his conclusions as to
the gift tax consequences of changing the ownership of their
real estate from joint tenancy to a tenancy in common.2 4 He
also explained that additional transfers beyond those that
could be made without gift tax consequence could be made
to Mrs. Olson at the rate of $6,000 per year.
When all of these items had been discussed and explained
in detail, Mr. and Mrs. Olson indicated that they were agreeable to Worthing's recommendations.
It was their feeling
that all of their property was owned together and Olson had
no objection to placing the ownership of a portion of the
property in Mrs. Olson's name.
Accordingly, it was agreed
that Worthing would prepare the necessary deed to transfer
all jointly held real estate acquired before 1955 to tenancy
in common.
It was also decided that the $10,000 life
insurance policy on Olson's life would be assigned to Mrs.
Olson.
Worthing then went on to explain the operation of the
federal estate tax marital deduction and the residuary trust
device.
He reviewed his computation of estimated death
taxes and expenses, being careful to point out that they were
only estimates.
The Olsons were very impressed by the
potential tax savings that Worthing's figures indicated would
follow from use of the marital deduction and residuary trust
devices, and indicated their acceptance of his recommendations.
Worthing, however, was very careful to set forth
in detail how the residuary trust would operate, and to point
out the added expense and "red tape" that its use would
23.

See Note 1, supra.

24.

See discussion in

notes 9 and 11, suprn.
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require.
The Olsons agreed that the trust device presented
some problems, but on balance they remained convinced that
the potential tax savings far outweighed any inconvenience
the trust device might entail.
Worthing next suggested that they consider the identity
of the trustee.
Olson asked whether it could be the survivor
serving alone.
Worthing pointed out the limitations that
would have to be placed on the trustee's control over the
property to achieve the necessary tax objective.2 5
He
pointed out the possibility of naming a corporate trustee,
and explained their services and charges.
It was Olson's
conclusion that his wife would be in the best position to
manage his estate during her lifetime and it was decided that
the original executors and trustees should be the surviving
spouse and the Olson's son, Richard.
As alternate trustee
and executor to replace Mrs. Olson, it was decided to name
a corporate fiduciary.
The Olsons also selected the person
to be nominated as guardian of their minor children, as well
as an alternate, and the names of their selections were noted
26
by Worthing.
Worthing now passed on to a consideration of the will
provisions dealing with disposition of the property after the
death of both Mr. and Mrs. Olson.
He explained that if any
of their children were minors at the time the estates became
distributable, it would be required that a guardianship be
established unless trust provisions had been provided for in
their wills.
He reviewed the operation of a guardianship
and noted its limitations.
He also noted the difference in
ages between the Olson's children, and pointed out that the
youngest children perhaps had a greater claim against the
assets since the older children had already been educated and
maintained to the age of maturity.
Therefore, he suggested
that the Olsons consider a single trust for the benefit of all
their issue to be operative until the youngest child had attained
a designated age.
This would postpone the equal division
25. The beneficiaries' power to invade trust principal must be limited
to an "ascertainable standard relating to the health, education, support, or
maintenance" of the beneficiary if the trust corpus is to be excluded from
the beneficiary's gross estate. Int. Rev. Code of 1954, § 2041 (b) (1) (A).
For a description of language qualifying under this section, see Treas.
Reg. 20-2041-1 (C) (2).
26. N. D. Cent. Code § 30-10-01 provides for the appointment of guardians by will.
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of the property among the children until all had been brought
to maturity.
In the meantime, it would allow distributions
to the children in accordance with their respective needs.
After the matter had been discussed, it was decided to
include a provision for such a single trust for issue in the
preliminary drafts of the Olsons' wills.
Worthing then
reviewed the beneficiary designations on the life insurance
policies.
As to the $5,000 policy to be retained by Olson,
Worthing advised that Olson's estate be named as beneficiary
so that these funds would be available for payment of death
taxes and expenses. 27
He advised that the primary beneficiary of the $10,000 policy which was to be transferred to
Mrs. Olson be left unchanged, but that the contingent
2
beneficiary be changed to Mrs. Olson's estate.
Worthing stated that he believed the Olsons had now made
all the necessary estate planning decisions, and that he would
prepare preliminary drafts of their wills as well as assemble
the other instruments needed to effectuate these decisions.
Following his conference with Mr. and Mrs. Olson,
Worthing prepared preliminary drafts of wills incorporating
the decisions made by the Olsons. He mailed copies of the
drafts to the Olsons for their study. He also prepared a deed
to transfer the joint tenancy real estate acquired before 1955
to a tenancy in common, and requested the necessary assignment and change of beneficiary forms from the insurance
companies.
On October 4th, the Olsons returned to Worthing's office.
After the wills had been read by the Olsons and explained by
Worthing, they found all the provisions satisfactory and the
27.
Where the will establishes a trust
for the minor children, it is important that the children not be named beneficiaries of life insurance, bank
accounts etc. Otherwise there will be both a guardianship and trust
for
the children which would result in unnecessary expense and would not
achieve the aims of the parents in creating the trust.
28.
The transfer of the insurance on Mr. Olson's life to his wife requires
special provisions in Mrs. Olson's will to insure that the policy will not
be brought back into Mr. Olson's estate under the technical provisions of
section 2042 of the Internal Revenue Code in the event he survives his wife.
Mrs. Olson's will must provide that her husband shall have no control or
incidents of ownership over the policy during the period he survives her.
whether as executor, trustee or beneficiary. All incidents of ownership

with respect to
trustee.

the policy

must be vested

in the

other executor

and
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The deed and insurance forms were
wills were executed.
also executed and left with Worthing for further handling.
The original wills were sealed in separate envelopes with the
testator's name and the date of execution recorded on the
outside. The Olsons were advised to place the original wills
in Olson's safe deposit box. Worthing also gave the Olsons a
conformed copy of each will to be kept at home for convenient
reference.
Worthing's file copies were conformed and the
In concluding the
location of the originals noted thereon.
conference, Worthing cautioned his clients that their wills
should be reviewed periodically to insure that they do not
become outdated due to changed circumstances or tax laws.
Worthing had the deed recorded and saw that it was
He forwarded the insurance forms
returned to the Olsons.
to the companies for filing and requested that he be furnished
with Treasury Form 938 with respect to the policy being
This form would show the value
assigned to Mrs. Olson.
of the policy for gift tax purposes on the day of transfer and
would have to be attached to Olson's federal gift tax return.
Worthing also noted on his January calendar to remind Olson
His estate
of the necessity of filing a gift tax return.
planning work for the Olsons complete, Worthing submitted
a statement to the Olsons for his services.
*

*

*

The will prepared by Worthing for Mr. Olson is set forth
Mrs. Olson'stwill is not included here, but is largely
below.
identical to her husband's with the principal exception that
no marital deduction clause was used.
LAST WILL AND TESTAMENT
OF
HENRY C. OLSON
I, HENRY C. OLSON, also known as H. C. Olson, now
a resident of Ward County, North Dakota, hereby make,
publish and declare this my Last Will and Testament, and
hereby revoke all wills and codicils heretofore made by me.
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I.
PAYMENT OF EXPENSES

AND TAXES

I direct my executors to pay from the residue of my
estate otherwise disposed of by Article VI hereof,2 9 the
expenses of my last illness, funeral and burial, debts duly
allowed against my estate, expenses of administration of my
estate, and all estate and other death taxes occasioned by
my death, whether payable with respect to property passing
by this will or otherwise.30
II.
DISPOSITION OF PERSONAL BELONGINGS

I give and bequeath all automobiles, wearing apparel,
jewelry, silverware, household furnishings and equipment, and
other tangible personal belongings (but excluding any livestock, farm equipment, tools, or machinery or other tangible
items used primarily in connection with farm properties owned
by me) which I own at my death to my wife, Clara A. Olson, if
she survives me, or, if she does not survive me, I give and
bequeath such items to my children who survive me in equal
shares; provided, however, that if any child is then a minor,
his share of such items shall be distributed instead to my
trustees for the benefit of such child and, in the discretion
of my trustees, either distributed to the beneficiary forthwith,
sold, or held, without duty to convert them to productive uses,
for distribution at a later time.
III.
DISPOSITION OF RESIDENCE

I give and devise any interest which I own at my death
in the real estate then occupied by my family as our residence
to my wife, Clara A. Olson, if she survives me.
29. When a formula marital deduction clause is used, it is necessary
that the will provide that the residuary assets bear all of the death taxes
and expenses. Otherwise, the allowable marital deduction will be reduced
to the extent that the marital deduction assets are subject to taxes and
expenses. Futher, such a situation makes computation of the marital deduction very difficult since the marital deduction cannot be determined
until the death taxes are determined and the death taxes cannot be determined until the marital deduction is determined. Thus, the tax and
expense payment clause should provide that such items are to be paid
from the residuary assets if this circle is to be avoided.
30. The tax and expense payment clause should always answer the
question of whether the probate assets are to bear the taxes and expenses
attributable to the non-probate property.
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IV.
BEQUEST

If my wife does not survive me, I give and bequeath the
sum of One Thousand Dollars ($1,000) to the Thompson
Methodist Church, Thompson, North Dakota, for its general
purposes and without restriction as to use.
V.
MARITAL DEVISE AND BEQUEST

If my wife, Clara A. Olson, survives me, I give, devise
and bequeath to my said wife as a Marital Devise and Bequest,
assets of my estate selected by my executors having a
value which, when added to the value of all interests in
property passing to my wife either by the other Articles of
this will or apart from this will in a manner qualifying for the
marital deduction under the provisions of the United States
Internal Revenue Code in effect at the time of my death, will
equal whichever of the following sums is the smaller: (i) the
sum by which my "adjusted gross estate," as defined in said
Code, exceeds the sum of Sixty Thousand Dollars ($60,000),
or (ii) one-half of my said adjusted gross estate. In applying
the foregoing, my executors shall select for this devise and
bequest only assets of a nature as qualify for said marital
deduction, and shall determine all values for the purposes
of this Article in accordance with the federal income tax cost
basis of said assets after my death.3 1
VI.
DISPOSITION OF RESIDUE

The residue of my estate, consisting of all property of
every nature owned by me at my death or acquired by my
31. The type of formula clause used by Worthing has come into question
in recent months. It is clearly the most flexible clause from a postmortom estate planning point of view. Distribution of assets that have
appreciated in value will not result in a capital gain to the estate. Cf.
Rev. Rul. 60-87, I. R. 13. 60-10, 18. Also, it is possible to fill up the marital
share with the assets having the lowest value at date of distribution and
thereby greatly aid the widow in her estate planning. However, there
is now an indication that the Internal Revenue Service may attack this
type of clause as being in conflict with the terminable interest rule. See
102 TRUSTS & ESTATES 545 (June 1963). Worthing was concerned with
this problem, but felt that the possibility of a successful attack by the
Internal Revenue Service on this type of clause was small. On balance, he
felt the advantages of this clause over the other possible clauses outweighed the risk inherent in its use.
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estate and not effectively disposed of by the preceding
Articles of this will, I give, devise and bequeath as follows:
A.

If my wife survives me, the residue shall be
distributed to my trustees to constitute a trust
for the benefit of my wife which shall be
administered in accordance with the provisions
of Article VII hereof; or

B.

If my wife does not survive me, but any one or
more of my issue do, the residue shall be
distributed to my issue who survive me, per
stirpes; provided, however, that if any surviving
child of mine has not then attained his twentysecond (22nd) birthday, all of such residue shall
instead be distributed to my trustees to constitute
a single trust for the benefit of my issue which
shall be administered in accordance with the
provisions of Article VIII hereof; or

C.

If neither my wife nor any issue of mine survives
me, the residue shall be distributed as follows:
1. One-half (1/) thereof to such persons as would
be determined to be my heirs-at-law, had I
then died intestate, under the statutes of
descent of the State of North Dakota in force
at the execution of this will and in the shares
prescribed by said statutes; and
2.

One-half ( ) thereof to such persons as would
be determined to be my wife's heirs-at-law
had she then died intestate, under the statutes
of descent of the State of North Dakota in
force at the execution of this will and in the
shares prescribed by said statutes.
VII.
RESIDUARY TRUST FOR MY WIFE

The Residuary Trust for the primary benefit of my wife
shall be administered as follows:
A.

The entire net income shall be paid to my wife
during her lifetime.

B.

The trustees may also pay to my wife such sums
of principal as the trustee, other than my wife,
in his sole discretion, deems advisable for the
support, maintenance or general welfare of my

1963]

PLANNING A NORTH DAKOTA ESTATE

wife; provided, however, that during any time
that my wife might serve as sole trustee hereunder, payments of principal may be made to my
wife but only to the extent necessary for the
health, support or maintenance of my wife.
C.

Upon the death of my wife, the remaining trust
assets shall be continued in trust or distributed
in the same manner as provided for the residue
of my estate under the applicable provisions of
Article VI if my death occurred immediately
following my wife's actual death.
VIII.
SINGLE TRUST FOR ISSUE

The single trust for the benefit of my issue shall be held
and administered as follows:
A.

During the term of the trust, the trustees shall
pay to or for the benefit of any one or more of
my children or any one or more issue of any
deceased child of mine living from time to time
such sums of the net income or principal of the
trust as the corporate trustee, in its sole discretion,
deems advisable for the support, maintenance,
education or general welfare of said person.
Any net income not so expended at the end of
each calendar year shall be accumulated and
added to principal.
The trustees may make
unequal distributions of income and principal
among such persons and any such distributions
to an issue of mine who has not attained his
twenty-first (21st) birthday shall not be taken into
account at the time of the final distribution of
the trust assets provided for in Paragraph -B
hereof, but any other distribution shall be charged,
without interest, against the ultimate trust share
of the recipient or of those who become entitled
to his share.

B.

Upon my youngest living child's twenty-second
(22nd) birthday, or upon the death of the last
living child of mine, whichever event first occurs,
this trust shall terminate and the then remaining
assets of the trust shall be distributed in the same
manner as provided for the residue of my estate
under the applicable provisions of Article VI if
my death had occurred immediately following
the termination of this trust.
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Ix.
GENERAL TRUST AND ESTATE PROVISIONS

Notwithstanding anything apparently
elsewhere contained in this will:

to the

contrary

A.

All provisions of this will, including those contained in this Article IX, shall be so construed
and applied that the Marital Devise and Bequest
shall qualify for said marital deduction in my
estate for both federal and North Dakota estate
tax purposes and any provision of this will incapable of being so construed or applied shall be
inapplicable thereto.

B.

Except to the extent a beneficiary is entitled to
any distribution at his death, neither principal
nor income of any trust nor any beneficiary's
interest therein, while undistributed in fact, shall
be subject to encumbrance, appointment, or anticipation by the beneficiary, nor to any legal process,
nor to any other transfer, voluntary or involunHowever, any
tary, from the beneficiary.
executor or trustee or any beneficiary or other
person (or his agent, guardian or personal representative on his behalf) shall have the power to
disclaim or renounce in whole or in any part or
portion, any interest, right, power or discretion
hereunder by written instrument filed with any
executor or trustee; provided that no such instrument shall be effective as the Marital Devise and
Bequest unless so filed within one hundred eighty
In the event of any
(180) days after my death.
renunciation or disclaimer of any interest in my
estate or in any trust, the assets affected thereby
shall be disposed of in the manner provided in
this will as though the person renouncing or disA disclaimer by
claiming had not survived me.
my wife of all or a portion of the Marital Devise
and Bequest shall not exclude her from sharing
in the Residuary Trust even though, through
lapse, it includes the assets disclaimed.

C.

All payments of income or principal authorized
hereunder may be made by expending the same
for the beneficiary's benefit, and, in the case of
a beneficiary who is a minor or under other legal
disability, may be made directly to the beneficiary
himself, despite his disability or to his parent,
custodian or legal guardian.
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X.
EXECUTORS AND

TRUSTEES

I hereby nominate and appoint as the executors of
A.
this will and as the trustees of each trust hereunder, my wife,
In the event
Clara A. Olson, and my son, Richard Olson.
my wife should fail to qualify as co-executor or co-trustee, or,
after qualifying should cease to serve in either capacity, she
shall be replaced by Northern National Bank of Thompson,
Thompson, North Dakota. In the event further vacancies
should occur at any time in the office of individual co-executor
or co-trustee, each such vacancy shall be filled by such
individual as shall be designated in writing by my oldest
living child or by such child's legal guardian.
The corporate
ficuciary alone shall have the duties of custody and safekeeping of assets and of maintenance of proper books, records
and accounts.
B.
I direct that no bond be required of any individual
executor hereof or trustee hereunder.
C.
I give to my executors (and also to any other
representatives of my estate) and to my trustees (and their
successors) during the administration of my estate and the
trust, without license or approval of any court, full power
and authority to borrow money; to sell, convey, lease,
mortgage or otherwise encumber or dispose of any real
property or other assets of my estate or trust upon any terms
whatsoever; to compromise, settle, and adjust all tax and
other problems arising in connection with my estate or the
trust; to divide my estate and the trust, determining values
and designating particular assets for my devisees, legatees
and beneficiaries and to make distributions in cash or in kind
or in both; to assign undivided interests in any property of
my estate or trust; to make informal distributions to my
legatees or trustees without requiring a probate court decree;
to invest or reinvest in any property of any nature, irrespective of rules of investment or diversification ordinarily
applicable to executors or trustees; to retain indefinitely any
investments or assets of my estate or trust, notwithstanding
usual rules of diversification; to employ a custodian or agent
and pay reasonable compensation therefor; to operate and
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carry on any farming and ranching or other business
operations being conducted by me at the time of my death
without liability for any losses incurred until such time as
they deem it most advantageous to liquidate or distribute
the same; to vote and exercise all rights and powers respecting any securities or other property of my estate or trust
which could be exercised by any competent adult owning
the same in his own name; to retain, if my wife does not
survive me, any interest in my residence real estate, in their
sole discretion, and to dispose of the same and acquire
replacements therefor, permitting any of my issue who desire
to do so to occupy said properties rent free, and to pay taxes
and expenses and the cost of replacement of said properties
out of income or principal; to allocate receipts and disbursements, including income of my estate earned during probate,
between principal and income, in their discretion; and to
perform all other acts necessary or proper for the complete
administration of my estate and trust.
XI.
DEFINITIONS

AND

INTERPRETATIONS

The following interpretations shall be given the term of
this will:
A.

"Issue" means all persons who are descended
from the person referred to, either by legitimate
birth to or legal adoption by him or any of his
legitimately born or legally adopted descendants.

B.

"Per Stirpes" means in equal shares among
living children and the issue of deceased children,
the latter taking by right of representation.

C.

All references in this will to my wife's surviving
me mean that, notwithstanding the provisions of
the Uniform Simultaneous Death Act or any
similar legislation, if my wife and I both die under
such circumstances that it cannot be established
by sufficient, evidence that we died otherwise than
simultaneously, my wife shall be deemed to have
survived me; provided, however, that in such
event, and also in the event my wife does not
survive me for One Hundred Eighty (180) days,
the Marital Bequest and Devise in Article IV
hereof shall be reduced by an amount equal to
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one-half of my wife's "adjusted gross estate" for
federal estate tax purposes determined without
including in her gross estate any property which
was included in my gross estate and which
qualified for the federal estate tax marital deduction in my estate.
D.

Wherever not contrary to the sense of this will,
the masculine shall include the feminine, and vice
versa, and the singular shall include the plural,
and vice versa.
Issue hereafter born or adopted
shall not be excluded from any benefits expressly
conferred upon issue generally by this will. Any
insurance proceeds or death benefits payable
to my personal representative or estate by reason
of my death shall be deemed general assets of
my estate and may be used for the payment of
debts, taxes, expenses, or bequests, or may be
used in any other manner deemed advisable by
my executors.
The rules of law and statutes
of the State of North Dakota, insofar as legally
possible and except as altered or expanded hereby shall govern in all respects, the validity,
interpretation and enforcement of this will, and
the administration of my estate and each trust
hereunder.
XII.
GUARDIANS

I nominate and appoint my wife's sister, Eleanor N.
Thomas, now of Albany, New York, as the guardian of the
person and estate of each minor child of mine, if my wife is
not able and willing to be such guardian.
In the event my
wife's said sister should fail to qualify, or cease to serve- I
nominate my brother, Robert Olson, now of Thompson, North
Dakota, as such guardian.
IN WITNESS WHEREOF, I have hereunto set my hand
to this my Last Will and Testament, and have subscribed my
name on each page hereof at Thompson, North Dakota, this
4th day of October, 1963.
s/ HENRY C. OLSON
THIS INSTRUMENT subscribed by Henry C. Olson and
each page hereof bearing his signature, was, on the date

420
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hereof, signed, published and declared by said Henry C. Olson
as and for his Last Will and Testament.
This was done in
our presence and we, at his request and in his presence and
in the presence of each other, have hereunto set our hands
as attesting witnesses hereof.
s/

PAUL WORTHING

residing at

THOMPSON, N. D.

s/ RAYMOND A. REISLER residing at THOMPSON, N. D.

